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Upcoming Events

Boardwalk Seminar® 2014
Wednesday – Friday
April 30 - May 2, 2014
Bally’s Atlantic City
Atlantic City, NJ

NJAJ Installation Dinner
An Evening at 
The Ocean Place Resort
Friday, June 20, 2014
Ocean Place Resort
Long Branch, NJ

Insider’s Guide to 
Negotiation and Settlement
Saturday, June 21, 2014
Ocean Place Resort
Long Branch, NJ

•  Advanced Deposition Strategy and Practice
•  Business Tort
•  Consumer Fraud
•  Criminal Law
•  Electronic Investigation for Civil 
      and Criminal Investigators (Restricted Seminar)
•  Employment Law
•  Ethics
•  Fighting For Your Client: A Journey Through Successful Litigation
•  Litigation at Sunrise
•  Mass Tort
•  Matrimonial Law
•  Medicine for Lawyers (Restricted Seminar)
•  Mild Traumatic Brain Injury
•  Nursing Home
•  Personal Injury: Streamline Your Trial
•  Proving Injuries in Verbal Threshold Cases (Restricted Seminar)
•  Qui Tam
•  Support Staff: Matrimonial Law
•  Support Staff: Personal Injury Law
•  Streamline with Rodney Jew (Restricted Seminar)
•  Streamline Master Class with Rodney Jew (Restricted Seminar)
•  Technology: Big Ideas and Small Devices
•  Women Litigators’ Luncheon
•  Women Trial Lawyers Caucus Seminar
•  Workers’ Compensation

President’s Message
By Francisco J. Rodriguez, Esq.

Francisco J. Rodriguez, Esq.

 The temperature is getting a bit warmer, the days are getting a bit 
longer and hopefully the snow and ice are behind us.
 All of that is a clear sign that we are getting closer to the Boardwalk 
Seminar® 2014.
 This year’s installment, which takes place Wednesday-Friday, April 
30-May 2, 2014 at Bally’s Atlantic City in Atlantic City, NJ, promises to 
be an exciting event and one not to be missed.
 We will have 26 programs and you can earn up to 23.7 CLE credits.
 One of the highlights will be a two-day presentation by renowned trial strategist Rodney 
Jew. Rodney and his team will be teaching Streamline: Use Critical Thinking to Focus Your 
Strategy Attacks and Trial Presentation. He will hold a day-long overview on Wednesday, 
April 30 and a Master Class on Thursday, May 1 that is limited to 50 lawyers who attend the 
Wednesday session.
 This is a must-attend seminar. You can find more information in this issue and you can sign 
up on the NJAJ web site.
 Among the new offerings at this year’s Boardwalk Seminar® will be the Business Tort 
seminar on Thursday, May 1 and The Myth of the Mild: Liberating Our Clients from Defense 
Framing of “Mild” Traumatic Brain Injury Cases on Friday, May 2.
 The Women Trial Lawyers Caucus is presenting a seminar on Winning Strategies: Making 
the Most of First Impressions. The program will take place on Thursday, May 1, and lead into 
the Women Litigators’ Luncheon, featuring speakers Mary Beth Kramer, Esq., and Nancy 
Erika Smith, Esq. Both of these programs will be exciting sessions. The luncheon is free but 
you have to register in advance because space is limited.
 As usual, we have a stellar international faculty lined up to present and teach trial lawyers 
new and improved ways to handle cases.
 We will have our NJAJ Annual Meeting and Election on Thursday, May 1, where the 
2014-2015 slate of officers will be selected.  
 There also will be time for networking and fun. We will have our Wine and Cheese 
Reception and the New Lawyers Section will be hosting the New Lawyers Party on Thursday, 
May 1, featuring The Nerds a high-energy cover band.
 Last year we had almost 2,000 lawyers at the Boardwalk Seminar® and we are striving to 
eclipse that mark this year. 
 There is a lot more information on the Boardwalk Seminar® elsewhere in this issue and in 
the enclosed flyers. Make sure you’re there. You can register online at the NJAJ web site.
 While much of the attention is on the Boardwalk Seminar®, the upcoming election of 
officers is a reminder that our Installation Dinner, An Evening at the Ocean Place Resort, is 
not far away. The event will be on Friday, June 20, 2014 at The Ocean Place Resort in Long 
Branch, NJ. Thomas M. Comer, Esq., will be sworn in as NJAJ President along with the 
2014-2015 slate of officers and national governors. You can register online and place an ad in 
the ad journal at the NJAJ web site.
 The Installation Dinner will feature a Silent Auction. If you have items to donate for the 
auction please let headquarters know. You can use the enclosed form.
 The morning after the installation we will have an educational program, The Insider’s 
Guide to Negotiation and Settlement, on Saturday, June 21, 2014. Stay tuned for more 
information.
 Make sure you sign up for both events. 
 I’ll see you at the Boardwalk Seminar® in Atlantic City.
 Until next month…

March 2014

Protect Your Client When They Are 
Asked to Attend a DME Exam

Non-Verbal Communication

 Have you ever read a Defense Medical Expert (DME) physician’s report and found it contradicts what your plaintiff said 
happened at the examination, or what you know to be true about your client’s medical condition?  Have you wondered if there 
was serious bias on the part of the DME physician?  
 Sending a Legal Nurse Consultant (LNC), as your surrogate, to observe the DME will provide you with a detailed report, often 
accompanied by an audio recording of the exam. When the examination is being observed by an LNC, the physicians tend to do 
a more complete exam. This should result in a better report for the plaintiff.  However, when it does not, the LNC can testify as 
to the discrepancies or key omissions in the DME report.
 Here are two recent examples of a DME examination observed by an LNC:
 (1) A plaintiff attended a DME examination for a temporomandibular joint injury (TMJ). The physician listened to her jaw 
with a stethoscope and clearly said that he heard clicking, which contradicted his subsequent report.  Both the LNC’s report and 
audio recording of the exam documented that the physician heard the clicking. This information helped settle the case.
 (2) A plaintiff attended an orthopedic DME examination for reflex sympathetic dystrophy (RSD) of his hand. The DME 
documented that the plaintiff had good hand circulation; his hand was warm and dry to the touch. In fact, according to the LNC, 
the hand was cold with poor circulation. This information helped settle the case.
 LNCs are medically trained observers who can prepare and instruct your client on what to expect during the DME 
examination. Although LNCs cannot interfere with the exam itself, they can intervene should the physician ask non-medical or 
liability questions or attempt to perform unauthorized x-rays or other testing. For most people, physicians are authority figures, 
so your client may feel compelled to comply with the physician’s requests despite your instructions. The LNC will ensure that 
the exam is appropriately confined.  
 Relying on the plaintiff or an accompanying family member to recall everything that happened at the examination can be 
troublesome. The lay person does not understand what should be included in a history or which tests are appropriate for the 
exam, or how the exam should be performed. For example, omissions in an orthopedic or neurologic examination such as full 
reflex testing, motor testing and sensory testing can be very important in subsequently refuting the physician’s report. In 
addition, your client’s condition at the exam, such as the use of assistive devices or limitation of motion, or inability to tolerate 
sitting for an extended period of time while waiting will be documented by an LNC. Grimacing and verbal responses to the 
examination itself will also be recorded. These are some examples of the items often left out of the DME report.
 Sending an attorney or in-house paralegal to observe the examination might be considered as being biased by a jury. On a 
personal level, your client may feel uncomfortable undressing in front of their legal representative.
 New Jersey courts have ruled that observers are permitted at DME exams and that audio recordings of the examinations can 
be made.
 So, the next time you are asked to send a plaintiff to a DME, consider sending a LNC to the examination as well. Your client 
will be happy that there is someone there for them and you will be protecting your client’s rights.
 Jane E. Barone BS, RN, LNCC, is a principal at Medi-Law Solutions in Short Hills, NJ. She is a board certified Legal Nurse 
Consultant with more than 25 years of experience in legal nurse consulting, and providing skilled support to both plaintiff and 
defense attorneys. She can be reached at j.barone@medilawsolutions.com or at 973-376-9037.
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By Jane E. Barone, BS, RN, LNCC

(continued from page 4)
 “They notice the existence or lack of racial and gender diversity and the interplay of lawyers on the same side of the case and 
that goes into the verdicts that get reached,” she said. “Jurors notice a lot more than what comes out of the witnesses’ mouths 
from the witness stand. They notice how male attorneys treat female attorneys. They pay attention to how witnesses are treated. 
Lawyers, regardless of gender, have to be aware of that and act accordingly.”
 Pachter agreed. “The non-verbal signals and messages that all of us send out have a lot to do with how we are perceived,” she 
said. “A woman who dresses and acts in a professional manner is seen differently than someone who may wear more relaxed 
clothing, regardless of their skill or ability.”
 Giving a good first impression and taking charge of a business situation for a woman can be as simple as offering a strong 
handshake and introducing yourself, Pachter said. “There have been studies that show women tend to be more timid and wait for 
others to introduce themselves to them, rather than taking the initiative to get things rolling,” she said.
 “That can tend to portray weakness or indecisiveness,” Pachter said. “If you come in and own the room, the dynamic changes 
and the perception is different.”
 That approach can work in a courtroom, boardroom or a social situation, she said.
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WE ARE PROUD TO SHARE WHAT CLIENTS THINK 

 
“I am writing you today to tell you how pleased I was with your services regarding my recently settled case in Essex 
County….I had you attend with defense counsels permission and audiotape the DME exam with a doctor from 
ExamWorks.  Despite some push back from the doctor at the time of the exam after you told him to “stick to the medicine 
and not conduct a deposition” he finished the exam in about 13 minutes and it was all recorded. …After I received the 
DME report I sent it to you for analysis.  Without giving the secrets away on the internet all I can say is that you helped 
me get an extremely aggressive defense firm who said this case wasn't worth any more than $225,000.00 before 
the DME’s deposition to $325,000.00 in a matter of weeks after the deposition of the DME doctor.  If the case didn't settle 
the DME would have been totally unmasked and the defendants knew he was in trouble.   
 
 I highly recommend your services to all my NJAJ brethren.   If anyone would like more information about this case feel 
free to contact me and I’ll provide additional details.  Thanks again Jane, I am a client for life!” 
 
Lloyd Bennett, Esq., 
 
"I feel that Jane Barone's report documenting the events that occurred at the defense medical examination (DME) was an 
important factor in helping bring my client's case to a satisfactory conclusion prior to trial.  The defendant knew that if the 
matter went to trial its medical expert was not going to have a free pass when testifying as to what clinical tests he 
performed, how my client performed on those tests, and what complaints and answers my client voiced in response to the 
expert's questions." 
 
William Pessel, Esq. 
 
“My partner and I recently settled a fall-down case for 1.35 million dollars in which the Plaintiff suffered from "failed 
back" syndrome after multiple back injections and fusion surgery.   Jane Barone accompanied our client to multiple DMEs 
including an exam by the defense neurologist who is well known by the Plaintiff's Bar as being "difficult" and abrasive to 
Plaintiffs.  Our client was quite comforted by Ms. Barone's presence and her professionalism while monitoring and taking 
detailed notes of the exam.  The report I received from the defense attorney was quite neutral and didn't include the usual 
misstatements and selective factual reporting that I have received on other cases from that doctor.  Additionally, Ms. 
Barone prepared a fantastic "pain and suffering report" that painstakingly detailed all my client's complaints and treatment 
history.  The report was placed front and center in our settlement brochure and was used extensively during mediation.  I 
have utilized Nurse Barone on many cases, and I highly recommend her services.” 

Douglas D. Burgess, Esq. 
 
“As you know, I settled Sam’s dog bite case for over $500,000 and want to thank you for your contribution to that 
success. Sam was first unconscious in ICU and then heavily sedated due to pain for a long period after the attack, and 
your chronology really brought home that he was at death’s door for while there. It was invaluable.  You gave a voice to 
what was really happening to him – events to which he could not testify himself. Sam’s accent, as nice a guy as he is, 
could have been an encumbrance in relating all the subsequent medical history effectively, so your timeline was always 
there to back him up.  
 
Also, your attending the defense medical and psychological exams was a huge help and leveled the playing field for 
Sam.  When the defense plastic surgeon agreed with everything our plastic surgeon wrote, it was especially gratifying.  
 
Thanks again for your part in getting Sam properly compensated for this horrendous incident.”  
 
Francis M. Smith, Esq. 


